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This contribution on recent case law in India from a Swiss Perspective was drafted on
the impulsion of the forthcoming free trade Agreement between India and the EFTA[1].
The similarities between India and Switzerland are striking (Federal State, with de-
centralized competence) as well as the differences: Switzerland is a civil law country
while India is a common law jurisdiction. The differences and similarities are also re-
flected in the interpretation of the Double Tax Treaties entered into by both countries.
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1. INTRODUCTION

In 2009, two important judicial decisions were rendered for
inbound investors (JDIT v. Krupp Uhde GmbH — permanent
establishment, and DCIT v. DaimlerChrysler India Private Lim-
ited — Non-Discrimination clause) by the Income Tax Appel-
late Tribunal. Those two decisions will be commented in this
paper (infra points 3 et 4), under a Swiss perspective, after a
short introduction to the Indian treaty network (infra point 2).
We will also briefly review the consequences of the transfer
of a controlling interest (indirect ownership) in an Indian
company (infra point s).

2. THE INDIAN TAX TREATY NETWORK

India has entered into double tax treaties(DTT) with more than
seventy countries, among which its major commercial part-
ners such as the United-States, most European countries,
Switzerland, Saudi-Arabia, Singapore and Russia. India is
not a member of the OECD, but an enhanced engagement
country. Furthermore, India widely used the UN Model Con-
vention as an inspiration in drafting its DTT. As a conse-
quence, depending on the applicable DTT, the UN Model
Convention is of persuasive value|[2].

The UN Model grants more taxation rights to the State of
source (invested country) than the OECD Model. The differ-
ences between both Models are limited in number but very
significant|3]. The UN Model induces more situations where
business is deemed to be carried through a permanent es-
tablishment; consequences of having a permanent establish-
ment are also different in both Models, because of the limited
force of attraction provided by the UN Model [4]:
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«3. The term «<permanent establishment> also encompasses:

(a) A building site, a construction, assembly or installation project
or supervisory activities in connection therewith, but only if such
site, project or activities last more than six months;» [5]

Under the Indian domestic tax legislation, royalties, fees for
technical services, interest, capital gains on disposal of shares
of a company with seat in India are in principle subject to tax
(Income tax Act 0f 1961). Such tax liability is limited by double
tax treaties. However, the interplay between the DTT, the
Income tax Act and the Finance Act are complex, but as a
principle, the DTT is binding on the parties to it and that it
keeps the status of an international agreement irrespective
of what are the provisions of the Income tax and Finance
Acts and amendments inserted subsequently to the entry in
force of the DTT[6].

3. PERMANENT ESTABLISHMENT
As previously mentioned, business carried out in India is
more likely to be considered to constitute a permanent es-
tablishment because most of India’s tax treaties provide a
lower threshold for such qualification compared to DTT
based on the OECD Model.

As an example, art. 5 par. 2 lit. k of the DTT between India
and US provides that:
«The term permanent establishment includes especially:
(k) a building site or construction, installation or assembly project
or supervisory activities in connection therewith, where such ssite,
project or activities (together with other such sites, projects or ac-
tivities, if any) continue for a period of more than 120 days in any
twelve-month period;»

This Article differs significantly from the U.S. and OECD
Model provisions, principally by requiring a lesser nexus be-
fore a permanent establishment is determined to existin an-
other State. This Article is more similar in many respects to
art. 5 of the UN Model, and to the permanent establishment
definition in US treaties with some countries. Under the
OECD Model, assembly projects and supervisory activities
shall not constitute a permanent establishment, even after
the period of time provided in the applicable DTT [7].
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Furthermore, the provision in the DTT with the US speci-
fies (together with other such sites, projects or activities, if
any), the plain reading meaning that for assessing the exist-
ence of permanent establishment, one should not only look
at the site or project in question, but also other sites or
projects, which, per se, might not trigger a permanent estab-
lishment. The «other>» sites and projects also have an influ-
ence on the computation of the period necessary to create a
permanent establishment([8]. This is consistent with the US
technical explanations

«Subparagraph (k) provides rules to determine when a buildingsite
oraconstruction, assembly or installation project constitutes a per-
manent establishment. Only if the site, project, etc. lasts for more
than 120 days in a twelve-month period does it constitute a perma-
nent establishment. The time spent on supervisory activities con-
nected with the project or activity is included in determining
whether the120-day testhas been met. A series of construction sites
or projects are to be combined for purposes of applying the time
threshold test. The 120-day period begins when work physically
begins in a Contracting State.» [9]

The definition of a permanent establishment according to
art. 5 par. 2 lit. i of the DTT entered into between India and
Germany is much narrower:

«The term permanent establishment includes especially,

(i) a building site or construction, installation or assembly pro-
jector supervisory activities in connection therewith, where such
site, project or activities continue for a period exceeding six
months.»

The provision in the DTT between India and Switzerland is
identical (the use of the plural for the term «activity» does not
have any particular meaning in this respect):

«The term permanent establishment shall include especially:

(j)a building site or construction, installation or assembly project
or supervisory activities in connection therewith, where such site,
project or supervisory activity continues for a period of more than
six months;»

The case of JDIT v. Krupp GmbH (a company resident in Ger-
many)illustrates clearly the differences between the Indo-US
treaty, on one hand, and the Indo-German and Indo-Swiss
treaties, on the other hand.

3.1 The facts. Krupp Uhde GmbH, a company with seat in
Germany, was engaged during assessment years 1998—1999
and 1999—2000 in the business of providing services covered
by art. 5 par. 2 lit. i of the Indo-Germany DTT in the form of
assistance and supervision of various projects and basic en-
gineering services and technical know-how. During this pe-
riod, and based on a service agreement, the income received
by Krupp Uhde GmbH was subject to tax. Under the Income
tax Act|[10], royalty and technical services are subject to tax in
India, the said tax being limited to 10% by art 12 DTT (Royal-
ties). Under Indian domesticlaw, the same services performed
through a permanent establishment were subject to direct
taxes at a rate of 30% according to section 115A, without any
limitation by virtue of the DTT.
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The Revenue was of the opinion that Krupp Uhde GmbH had
a permanent establishment in India under par. 2 lit. i of the
Indo-Germany DTT.

3.2 The Judgment. The Income Tax Appellate Tribunal (ITAT)
had to rule whether:

1. Various contracts entered into by the assessee with Indian
counterparts have to be taken into consideration to deter-
mine the existence of a permanent establishment when those
contracts have no effective interconnection with each other;
2. The period of six months has to be counted from the date
of commencement of the project itself globally only where
there is one single indivisible contract for various activities
undertaken by the assessee;

3. The supervisory activity construed in accordance to art. 5
par. 2 lit.1 DTT and conducted under an independent con-
tract begins with respect to the six months period when the
supervisory activity itself has commenced and not since the
whole project commenced;

4. An interruption caused by various factors can be excluded
while computing the minimum period of six months;

5. The minimum period of six months is to be counted from
the date when the activity starts until the date when the work
covered by the supervisory agreement is completed, irre-
spective of the calendar year to which the period relates.

With respect to question (1), the ITAT held that since the plain
reading could not answer the question, commentaries and
parallel treaties had to be taken into consideration. The ITAT
conclusion was that when the contracting States intended
that different sites, projects or activities should be taken into
consideration to determine the existence of a permanent
establishment, they provided so expressly in the DTT, as it is
the case in the DTT entered into with the US[11]. In the ab-
sence of a wording similar to one in the Indo-US DTT, each
site, project or installation (and supervisory activity in con-
nection with such sites, project or installation) should be con-
sidered individually. This is the case even though a foreign
company has unconnected contractual agreements with the
same Indian counterparty. The UN Model Commentary seems
to comfort that opinion [12], although a contextual and holistic
interpretation would enlighten the presence of the words «for
the same or connected project» in art. 5sub par (b) (in relation
with the furnishing of services) and their absenceinart. 5 par
(a) UN Model.

As a consequence, the ITAT also held that (2) independent
agreements to provide services to different counterparties
cannot be considered together for computing the six months
period. Alternatively, the activity covered by a single indivis-
ible agreement to provide services covered by art. 5 par. 2
lit. i must be counted from the date of commencement of the
project[13]. This opinion is in line with a prior decision of the
Supreme Court|[14].

According to the Revenue, the activity of supervisory na-
ture, even if provided in an independent contract, is deemed
to begin, for the computation of the six months period, when
the whole project starts. Krupp Uhde however was of the
opinion that the permanent establishment shall be deemed
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to exist only when the supervisory activity commences. The
ITAT (3) held thata plain reading of art. 5 par. 2 lit. i confirms
that each activity should be considered separately[15]. A dif-
ferent solution would lead to cause an assessee to be taxed
because the activity was performed by an independent third
party on the same project.

The ITAT then ruled that (4) the six months period cannot
be suspended on account of various factors once commenced.
Krupp Uhde GmbH contended that the period of time when
technicians were not working in India should not be in-
cluded in the computation of the six months period. The UN
Model Commentary also confirms that
«Asite exists from the date on which the contractor begins his work,
including any preparatory work, in the country where the construc-
tion is to be established, e. g., if he installs a planning office for the
construction. In general, it continues to exist until the work is com-
pleted or permanently abandoned. A site should not be regarded as
ceasing to exist when work is temporarily discontinued. Seasonal or
other temporary interruptions should be included in determining
the life of a site» [16].

Finally, (5) the Tribunal ruled that the six months period had
to be computed irrespective of the calendar year involved [17].
The Protocol to the Indo-US DTT provides a similar solution:

«It is understood that where an enterprise of a Contracting State
has a permanent establishment in the other Contracting State in
accordance with the provisions of paragraphs 2(j), 2(k) or 2(1) of
Article 5 (Permanent Establishment), and the time period referred
to in that paragraph extends over two taxable years, a permanent
establishment shall not be deemed to exist in a year, if any, in which
the use, site, project or activity, as the case may be, continues for a
period or periods aggregating less than 30 days in that taxable year.
A permanent establishment will exist in the other taxable year, and
the enterprise will be subject to tax in that other Contracting State
in accordance with provisions of Article 7 (Business Profits), but
only on income arising during that other taxable year.»

4. CAPITAL GAINS ON DISPOSAL OF SHARES

IN COMPANIES WITH THEIR SEAT IN INDIA [18]
Case law in India about the interpretation of non-discrimi-
nation clauses, as well as the acknowledgement of the over-
riding effect of Tax treaties, has «swung like a pendulum»
foryears. The above-mentioned case provides guidance on the
scope and interpretation of non-discrimination clauses in
DTTs entered into by India.

Art. 24 UN Model reproduces art. 24 of the OECD Model
Convention. The OECD Commentary of art. 24 is therefore
fully relevant to the interpretation of art.24 UN Model.
Art. 24 DTT between Switzerland and India is fairly similar
to art. 24 DTT between Germany and India, but it has an ad-
ditional paragraph which states «In this Article, the term taxa-
tion means taxes which are the subject of this Agreement»,
which is not relevant in the present case.

4.1 Facts. DaimlerChrysler India Private Limited (DCI) is a com-
pany incorporated and resident of India. At the beginning
of the assessment year 19992000 (financial year 1998-1999),
on May 7th, 1998, the merger between Daimler-Benz AG (DBAG)
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(Germany) and Chrysler Corporation (USA) in a new company
DaimlerChrysler AG (DCAG) (Germany) was announced and
took effect on November 12, 1998. DBAG held 81.33% of DCI
prior to the merger. After the merger, DCAG held the same
shareholding in its Indian subsidiary, the balance (18.67%)
was held by the TATA group. In short, the shares held by DBAG
were transferred to DCAG.

From an Indian domestic tax perspective, more that 51%
of the share capital of DCI was transferred to a new share-
holder triggering prima facie the application of Section 79 of
the Income Tax Act (about the carrying forward and set off
of losses in the cases of certain companies). The Revenue was
of the opinion that losses of DCI cannot be carried forward
after the completion of the merger.

Section 79 of the Income Tax Act, as it then stood provided
that:

«Notwithstanding anything contained in this Chapter, where there
is any change in shareholding has taken place in the case of a com-
pany, not being a company in which public are substantially inter-
ested, no loss incurred in any year prior to the previous year shall be
carried forward and set offagainstincome of previous year unless —

(a) on the last date of the previous year, the shares of the company
carrying no less than 51% of the voting power were substantially
held by the persons who beneficially held the shares of the company
carrying no less than 51% of the voting power on the last day of the
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year or years in which the loss was incurred: Provided that nothing
contained in this section shall apply to a case where a change in
voting power takes place in previous years consequent upon death
of a shareholder or on account of a transfer by way of a gift to any
relative of the shareholder making such a gift.

[

The expression «company in which public are substantially
interested» in Section 79 is defined under the Income Tax
Act. Chapter 1, Section 2 (18) as follows:

«(18) A company is said to be a company in which the publicis sub-
stantially interested:

(b) If it is a company which is not a 39 private company as defined in
the Companies Act, 1956 (1 of 1956), and the conditions specified
either in item (A) or in item (B) are fulfilled, namely:

(A) Shares in the company (not being shares entitled to a fixed rate
of dividend whether with or without a further right to participate
in profits) were, as on the last day of the relevant previous year, listed
inarecognized stock exchange in India in accordance with the Se-
curities Contracts (Regulation) Act, 1956 (42 0f 1956), and any rules
made there under;

(B) Shares in the company (not being shares entitled to a fixed rate
of dividend whether with or without a further right to participate
in profits) carrying no less than fifty per cent of the voting power
havebeen allotted unconditionally to, or acquired unconditionally
by, and were throughout the relevant previous year beneficially
held by:

(2) The Government, or

(b) A corporation established by a Central, State or Provincial Act,
or

(c) Any company to which this clause applies or any subsidiary com-
pany of such company if the whole of the share capital of such sub-
sidiary company has been held by the parent company or by its
nominees throughout the previous year.»

Furthermore, DCI was not «a company in which public are
substantially interested». Neither DCI nor DCAG were listed
onarecognized stock exchangein India. Hence, according to
the Revenue, DCI ought not to be allowed to carry forward
and set off accumulated losses. DCI, on the other hand, con-
tended thatsuch aninterpretation of Section 79 isin violation
of the non-discrimination clause (art. 24[4]) of the DTT.

4.2 The Judgment. DCI filed an appeal before the ITAT and
said jurisdiction had to rule whether:

1. A tax treaty is applicable when there is no double taxation
of income;

2.DCI, being a tax resident of India, is not eligible for treaty
protection in India from the provisions of the Income Tax
Act;

3.DCI was discriminated, pursuant to the non-discrimina-
tion clause of the Indo-German tax treaty.

With respect to question (1), the ITAT held that the treaty
override covers all provisions of tax treaties including provi-
sions relating to non-discrimination, which can be construed
as arelief provision [19].
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The ITAT also held that (2) under art. 24 (4), DCI is entitled to
treaty protection. Paraphrasing art. 24 (4), such article applies
when the conditions hereunder are satisfied:

— An enterprise resident of India, which has capital; - The
capital of such Indian enterprise is owned or controlled, di-
rectly or indirectly, by one or more residents of the other
Contracting State (Germany in the case at hand); - The In-
dian enterprise is subject in India to a taxation or require-
ment connected therewith; — Such taxation or requirement
connected therewith is different (other) or more burdensome
than the taxation and connected requirements to which en-
terprises of the first-mentioned State are or may be subject;
— Such other enterprises are similar to the Indian enter-
prise.

In view of the above, it is not necessary that DCI be a resident
of Germany. Additionally, the disentitlement of the loss car-
ried forward affected first DCI from a fiscal standpoint and
subsequently and economically, its parent company DCAG.

The Revenue also contended that to ascertain that a dis-
crimination against DCI existed, what has to be examined is
the differentiation in tax treatment of DCI vis-3-vis another
Indian company which was owned or controlled, directly or
indirectly, by one or more residents of a Third country (ie not
Germany). The reach of the non-discrimination provision was
consequently not broad enough to give any right to DCI.

The Revenue’s opinion was supported by a famous decision
of The House of Lords in the UK (Boake Allen Limted and others
v. HRMC)[20].

The ITAT held that this opinion is at variance and incon-
sistent with a series of judgements in Europe and in the
USA [21] and the comparison has to be made between a sub-
sidiary of a domestic parent company and a subsidiary of a
foreign controlled company. As a consequence, the existence
of discrimination has been acknowledged (3). The ITAT con-
cluded that the differentiation in treatment based on the
stock exchange in which shares of the parent company are
listed is unreasonable. By doing so, the ITAT referred explic-
itly to the doctrine of reasonableness [22].

4.3 Doctrine of reasonableness. The ITAT left open the
question as to whether India’s non-discrimination clauses
were to be interpreted as not prohibiting different treat-
ments in different circumstances, when such a different
treatment is reasonable[23], notably in relation with the
Indo-US DTT [24].

The differentiated treatmentis institutionalized in the US
Technical Explanations which state that the US non-discrim-
ination provision (art. 24 [5]), which is almost identical to the
OECD non-discrimination clause [25]: «does not prohibit dif-
fering treatment of entities that are in differing circum-
stances». This justifies the levy of withholding tax on for-
eign partners’ share of effectively connected income under
§1446 of the US Revenue Code|[26].

A similar doctrine exists in the Swiss jurisprudence. The
Administrative court of Zurich [27] denied a violation of the
non-discrimination clause between Switzerland and Japan
because of taxation at source of foreign employees[28]. The
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reasoning of the Administrative Court of Zurich was that
the right provided by art. 24 (1) OECD is similar to the guar-
antee provided by the Swiss Constitution, especially the guar-
antee of an equal treatment. Under the Swiss Constitution, a
different treatment is not prohibited if not arbitrary (or if
there is a reasonable cause for such differentiation of treat-
ment)[29]. According to the said judgement, the same reason-
ing should apply to art. 24 (5) OECD Model and differentia-
tion of treatment based on reasonable grounds (ie. not arbi-
trary or irrelevant).

The non-discrimination clause (especially 24 [1] discrimina-
tion on the grounds of nationality and 24 [4] foreign control
discrimination) of the DTT between Switzerland and India
should be read keeping in mind the above.

5. CAPITAL GAINS ON DISPOSAL OF SHARES IN
COMPANIES WITH THEIR SEAT OUTSIDE INDIA
Analternative to a change in direct ownership (such as in the
DaimlerChrysler case) is a sale of the controlling interest in an
off-shore SPV. Prima facie, this type of transaction may
allow more flexibility from a tax standpoint since a direct
transfer of the shares in an Indian company is avoided.

Since last year, the Revenue is scrutinizing the indirect
transfer of controlling interest in Indian companies. The
Revenue is of the view that M&A transactions involving the
indirect ownership of a company with seat in India is liable
to tax in India. Section 5 of the Income-tax Act 1961 provides
that the right to tax in India is based on domicile/residence,
on one hand, and on source of income, on the other hand.
Pursuant to Section 9 (1) (i) of the said act, income is deemed
to accrue in India through or from (a) business connection
in India, (b) property in India, (c) any asset, (d) any source of
income in India and (e) through the transfer of capital assets
in India. Furthermore, and in this respect, the «Effects doc-
trine», which is followed by the Supreme Court of India[30],
widens the scope of application of Section 9.
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Asaconsequence, the Revenue is of the opinion that when the
dominant purpose of entering into agreements between two
foreign companies is to acquire controlling interest in an
Indian company, the transaction shall be subjected to tax in
India.

This interpretation of the Indian tax sovereignty by the
Revenue was upheld before the High Court of Bombay in
the Vodafone case where as a result of the sale of an indirect
ownership of the Honk-Kong based company Hutchison to
a company within Vodafone group in the Netherlands re-
sulted in a capital gain of about USD 2 billion [31]. The Mum-
bai High Court rejected the petition on formal grounds,
terming it was premature. However, some of the observa-
tions made by the Mumbai High Court have far reaching im-
plications, notably that the Court held thatsince the very pur-
pose of the transaction was the transfer of the controlling
interest of an Indian company, the transaction would cer-
tainly be subject to capital gain tax in India.

This is a trend also represented by the new circular n° 698
published on December 10, 2009 by the Chinese Tax Admin-
istration on reporting obligations of indirect equity transfers
of Chinese companies by Chinese non-residents. These new
reporting obligations will allow the Chinese Revenue to in-
vestigate indirect transfers and, based on a substance over
form doctrine, re-characterize the equity transfer as subject
to Withholding tax in China.

6. CONCLUSION

The Krupp Uhde case illustrates that the level of activity
which creates a permanent establishment varies significantly
from one DTT to another, from an Indian perspective, mainly
due to the fact that the UN and OECD models have substan-
tially different definitions, particularly when cross-boarder
services are concerned. Furthermore, the definition of per-
manent establishment in Indian domestic tax law is signifi-
cantly wider than what is provided in the OECD and UN
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Model and according to Swiss domestic tax law. Therefore,
care should be taken when assessing the impact of choosing
the jurisdiction from which supervisory activities are ren-
dered in India.

The DaimlerChrysler case demonstrates that M&A cross-
boarder transactions in India should be structured with ut-
most care, since the risk of litigation is high in case of a
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transfer of indirect ownership (such as in the Vodafone case).
The use of an on-shore SPV may allow to mitigate an impor-
tant part of the said risk. Finally, it seems that the Indian
and Swiss interpretation of the non-discrimination clause
recognize a forbidden discrimination only when the differ-
entiation of treatment is unreasonable. |
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La jurisprudence récente indienne en maticre fiscale

L'Inde est un partenaire commercial important de la Suisse
et I’Accord de libre-échange actuellement en négociation
avec ’AELE accroitra certainement cette coopération écono-
mique. Du point de vue du droit fiscal international, deux
jugements importants ont été rendus en 2009 en faveur du
contribuable par des juridictions d’appel au sujet d’investis-
sements effectués en Inde par des sociétés allemandes. Le
premier jugement (JDIT v. Krupp Uhde GmbH) concerne la no-
tion d’établissement stable et le second (DCIT v. DaimlerChrys-
ler India Private Limited) I'application des clauses de non-discri-
mination. Le premier jugement illustre les différences fonda-
mentales entreles droits interne suisse et indien, notamment

en raison des critéres d’assujettissement économique beau-
coup plus larges en Inde, alors que le second laisse entrevoir
une approche commune del’interdiction deladiscrimination
prévue dans les conventions de double-imposition conclues
parles deux pays. Les deux jugements reposent sur des dispo-
sitions identiques a celles contenues dans la convention de
double imposition qui lie la Suisse et 'Inde. Finalement, les
conséquences fiscales en droit fiscal interne indien d’une
vente indirecte d’'une société indienne parle transfert des ac-
tions de sa société-mere (SPV off-shore) seront également brie-
vement abordées (Vodafone International Holdings BV v. Union of
India, jugement incident sur une question de procédure). JM
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